ABSTRAK

Alamsyah. Perlindungan Hukum Terhadap Pemberian Nafkah Anak Melalui Hak Ex
Officio Hakim dalam Putusan Perkara Perceraian di Wilayah Pengadilan Tinggi
Agama Bengkulu.

Pengaturan hak ex officio hakim mengenai nafkah anak dalam Pasal 156 huruf (f)
Kompilasi Hukum Islam dan Surat Edaran Mahkamah Agung Nomor 4 Tahun 2016
memberi dasar bagi hakim untuk menetapkan nafkah anak tatkala memutus perkara
perceraian. Namun, kata "dapat" menunjukkan bahwa aturan penetapan nafkah anak
bersifat fakultatif dan bukan keharusan, sehingga ada hakim yang menggunakan hak ex
officio dengan beragam pertimbangan hukum dan ada yang tidak menggunakan hak
tersebut. Selain itu, hakim yang mengunakan hak ex officio mengenai nafkah anak ternyata
tidak menetapkan biaya pendidikan dan kesehatan dalam putusan perkara perceraian, yang
menimbulkan ketidakjelasan perlindungan hukum dan keadilan bagi anak pasca perceraian
orang tuanya.

Penelitian bertujuan menganalisis pertimbangan filosofis hak ex officio hakim
mengenai nafkah anak dalam putusan perkara perceraian di wilayah Pengadilan Tinggi
Agama Bengkulu, pertimbangan yuridis dan sosiologis hak ex officio hakim mengenai
nafkah anak dalam putusan perkara perceraian, alasan hakim tidak menetapkan biaya
pendidikan dan kesehatan tatkala menggunakan hak ex officio hakim mengenai nafkah
anak, serta implikasi dan kepastian hukum terhadap perlindungan hukum melalui hak ex
officio hakim mengenai nafkah anak dalam putusan perkara perceraian.

Teori yang digunakan dalam penelitian, yaitu: teori negara hukum sebagai grand
theory, teori penegakan hukum sebagai middle theory, dan teori magqasid al-shari'ah,
perlindungan hukum, dan hermeneutik aplikatif sebagai applied theory.

Penelitian menggunakan pendekatan yuridis empirik, mengkaji norma hukum dan
penerapan hak ex officio hakim terkait nafkah anak dalam putusan perceraian di
Pengadilan Agama. Metode yang digunakan adalah deskriptif analitis, menguraikan data
penelitian dan menganalisis dengan teori yang relevan. Data dikumpulkan melalui studi
dokumen dan wawancara terhadap hakim, selanjutnya dianalisis dengan content analysis.
Penelitian dilakukan di wilayah Pengadilan Tinggi Agama Bengkulu karena presentase
putusan nafkah anak lebih tinggi dari skala nasional dalam dua tahun terakhir.

Hasil penelitian menunjukkan: Pertama, pertimbangan filosofis pemberian natkah
anak melalui hak ex officio hakim dalam putusan perkara perceraian di wilayah Pengadilan
Tinggi Agama Bengkulu adalah didasarkan pada upaya memberikan perlindungan hukum
dan keadilan bagi anak sebagai kelompok rentan, pemenuhan hak asasi anak, dan
kepentingan terbaik anak. Kedua, pertimbangan yuridis dan sosiologis hak ex officio hakim
mengenai nafkah anak dalam putusan perkara perceraian meliputi: aturan hukum yang
berlaku, kemampuan suami, dan kebutuhan dasar anak. Ketiga, biaya pendidikan dan
kesehatan tidak ditetapkan dalam putusan perceraian karena Surat Edaran Mahkamah
Agung menentukan pembebanan nafkah anak di luar biaya pendidikan dan kesehatan, biaya
pendidikan dan kesehatan merupakan kewajiban mutlak orang tua, dan kesulitan dalam
mengukur biaya pendidikan dan kesehatan secara jelas. Keempat, implikasi penggunaan
hak ex officio hakim mengenai nafkah anak dalam putusan perceraian terhadap
perlindungan hukum bagi anak adalah kepastian jumlah nafkah anak, jangka waktu
pemberian nafkah anak hingga dewasa, cakupan nafkah anak, dan putusan pengadilan
sebagai bukti autentik pembebanan nafkah anak. Implikasi tersebut menjadikan adanya
kepastian hukum terhadap perlindungan hukum terhadap nafkah anak melalui hak ex
officio hakim dalam putusan perkara perceraian.



ABSTRACT

Alamsyah. Legal Protection of Child Support Provision Through the Ex Officio
Authority of Judges in Divorce Judgments within the Jurisdiction of the Bengkulu
High Religious Court

The regulation of judges’ ex officio authority regarding child support, as stipulated in
article 156 letter (f) of the Compilation of Islamic Law and Supreme Court Circular letter
number 4 of 2016, provides a legal basis for judges to determine child support when
deciding divorce cases. However, the use of the word “may” indicates that the provision is
facultative rather than mandatory, resulting in some judges exercising their ex officio
authority based on various legal considerations, while others do not. Moreover, judges who
do apply their ex officio authority on child support often omit the determination of
educational and healthcare expenses in divorce rulings, leading to ambiguity in the legal
protection and justice afforded to children after their parents’ divorce.

The study aims to analyze the philosophical considerations of judges’ ex officio
authority regarding child support in divorce judgments within the jurisdiction of the
Bengkulu Religious High Court; the juridical and sociological considerations of this ex
officio authority; the reasons why judges do not include educational and healthcare
expenses when exercising their ex officio authority on child support; as well as the legal
implications and certainty of legal protection through the ex officio authority of judges
concerning child support in divorce rulings.

The theories used in this study are: the theory of the rule of law as the grand theory,
the theory of law enforcement as the middle theory, and the theories of maqgasid al-shari ‘ah,
legal protection, and applied hermeneutics as the applied theories.

The study uses an empirical juridical approach, examining legal norms and the
application of judges’ ex officio authority regarding child support in divorce judgments at
Religious Courts. The method employed is descriptive-analytical, which involves
describing research data and analyzing it using relevant theories. Data were collected
through document studies and interviews with judges, then analyzed using content analysis.
The research was conducted within the jurisdiction of the Bengkulu Religious High Court
due to the higher percentage of child support judgments compared to the national average
over the past two years.

The research findings indicate: First, the philosophical consideration for granting
child support through the judge’s ex officio authority in divorce rulings within the
jurisdiction of the Bengkulu Religious High Court is based on efforts to provide legal
protection and justice for children as a vulnerable group, fulfillment of children’s human
rights, and the best interests of the child. Second, the juridical and sociological
considerations of the judge’s ex officio authority regarding child support in divorce rulings
include applicable legal regulations, the husband’s ability, and the basic needs of the child.
Third, educational and healthcare expenses are not stipulated in divorce rulings because the
Supreme Court Circular excludes these costs from the child support burden, considers
education and healthcare as absolute parental obligations, and due to difficulties in clearly
measuring educational and healthcare expenses. Fourth, the implications of exercising the
judge’s ex officio authority on child support in divorce rulings for legal protection of
children include certainty regarding the amount of child support, the duration of child
support until adulthood, the scope of child support, and the court decision as authentic
evidence of the child support obligation. These implications establish legal certainty in the
protection of child support through the judge’s ex officio authority in divorce judgments.
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