ABSTRAK

Kusnoto (3210130013) Dinamika Putusan Hakim Peradilan Agama dalam Menyelesaikan
Sengketa Perbuatan Melawan Hukum Perbankan Syariah dan Prospek
Pengembangannya dalam Sistem Peradilan di Indonesia (Perkara Terkait
Sistem Informasi Debitur atau Sistem Layanan Informasi Keuangan)

Putusan peradilan agama sebagai produk pemikiran hukum Islam cukup dinamis
karena dipengaruhi aspek hukum dan non hukum padanya. Dinamika putusan hakim
agama dalam penyelesaian perkara Perbuatan Melawan Hukum (PMH) perbankan syariah
terkait Sistem Informasi Debitur (SID) atau Sistem Layanan Informasi Keuangan (SLIK)
nampak dari posisi kasus, penggunaan sumber hukum, penerapan metode penemuan
hukum, serta respon hakim terhadap isu perlindungan nasabah.

Tujuan penelitian ini untuk menganalisis dinamika putusan hakim peradilan agama
dalam menyelesaikan sengketa Perbuatan Melawan Hukum perbankan syari’ah berkaitan
dengan Sistem Informasi Debitur atau Sistem Layanan Informasi Keuangan terkait (1)
dinamika putusan hakim peradilan agama dalam menyelesaian perkara tersebut, (2)
dinamika penggunaan sumber hukum dalam putusan, (3) dinamika metode penemuan
hukum oleh hakim, (4) dinamika respon hakim terhadap isu perlindungan nasabah, (5)
prospek pengembangan konsep penyelesaian sengketa gugatan Perbuatan Melawan
Hukum dalam sistem peradilan di Indonesia.

Penelitian ini menggunakan teori kekuasaan kehakiman dan penemuan hukum
sebagali teori besar, kemudian sociological jurisprudence dan teori hukum responsif juga
dinamika hukum fungsional sebagai teori menengah, serta teori realisme hukum sebagai
teori terapan. Penelitian ini berjenis kualitatif dengan pendekatan yuridis empiris yang
menempatkan putusan hakim peradilan sebagai objek kajian. Data primer bersumber dari
putusan peradilan agama serta wawancara hakim, sedangkan data sekunder dari literatur
kepustakaan. Data dianalisis dengan menggunakan deskriptif analitik kualitatif.

Hasil penelitiannya bahwa putusan hakim peradilan agama dan dinamikanya
dipengaruhi oleh aspek hukum dan non hukum. Aspek hukum berupa hasil proses konstatir,
kualifisir dan konstituir terhadap kasus sangat mempengaruhi putusan hakim, sedangkan
aspek non hukum berupa kondisi sosio kultural pada hakim sangat mempengaruhi
putusannya. Dinamika penggunaan sumber hukum nampak pada fase pengenalan hakim
menggunakan sumber hukum yang digunakan hakim peradilan umum, lalu pada fase
penguatan secara personal hakim menggunakan pendapat hukum hakim agung kamar
agama, kemudian fase penguatan secara kelembagaan hakim menggunakan yurisprudensi
dari putusan mahkamah agung kamar agama. Dinamika metode penemuan hukum nampak
bahwa pada fase awal hakim menggunakan penafsiran gramatikal dengan pendekatan
monodispliner, lalu fase berikutnya beralih kepada penafsiran sistematis dengan
pendekatan multidispliner. Sedangkan dinamika tingkat respon hakim terhadap isu
perlindungan nasabah nampak pada fase awal hakim cenderung kepada perlindungan
nasabah dalam arti sempit yakni debitur peminjam dana, lalu fase berikutnya perlindungan
diarahkan kepada nasabah dalam arti luas hingga meliputi nasabah penyimpan dana.
Adapun prospek pengembangannya melalui penguatan perangkat peraturan perundang-
undangan juga peningkatan kompetensi hakim peradilan melalui pendidikan dan
pengelolaan aspek non hukum yang bisa mempengaruhinya, serta peningkatan
keberhasilan mediasi dan pemanfaatan teknologi informasi.



ABSTRACT

Kusnoto (3210130013) Decision Dynamics of Judges' Religious Courts in Resolving
Disputes for Unlawful Acts in Islamic Banking and Prospects for its
Development in Indonesia Justice System (Cases Related to Debtor
Information Systems or Financial Information Services Systems)

Decisions of judges' religious courts as a product of islamic legal thought are quite
dynamic because they are influenced by legal and non-legal aspects. The decisions
dynamics of religious judges' in resolving unlawful acts (onrechmatige daad) cases in
islamic banking related to Debtor Information Systems (SID - Sistem Informasi Debitur)
or Financial Information Service Systems (SLIK — Sistem Layanan Informasi Keuangan)
can be seen from the position of the case, the use of legal sources, the application of legal
reasoning (rechsvinding) methods, and the judges' responses to customer protection issues.

The purpose of this research is to analyze the decisions dynamics of religious court
judges in resolving disputes regarding unlawful acts in Islamic banking related to the
Debtor Information System or Financial Information Service System related to (1) decision
dynamics of judges' religious courts in resolving unlawful acts cases, (2) the dynamics of
the use of legal sources in decisions, (3) the dynamics of the methods of legal reasoning
by judges, (4) the dynamics of judges' responses to customer protection issues, (5) the
prospects for developing concept of resolving disputes regarding unlawful acts in the
Indonesian justice system.

This research uses the theory of judicial power and legal reasoning as the grand
theories, then sociological jurisprudence and responsive legal theory as well as functional
legal dynamics as middle-range theories, and legal realism theory as applied theory. This
research is qualitative with an juridical empirical approach that makes the decisions of
religious judges' as the object of research. Primary data comes from religious courts
decisions and judge interviews, while secondary data comes from library literature. Data
were analyzed using descriptive qualitative analytics.

The results of the research show that the legal aspects in the form of the results of
ascertain the facts (constatir), qualifying and constitutive processes of the case greatly
influence the judge's decision, while the non-legal aspects in the form of socio-cultural
conditions of the judge greatly influence the judge’s decision. The dynamics of the use of
legal sources are seen in the introductory phase the judge using the legal sources used by
general court judges, then in the personal strengthening phase the judge uses the legal
opinion of the Supreme Court judge of the religious chamber, then in the institutional
strengthening phase the judge uses the jurisprudence of the Supreme Court decision of the
religious chamber. The dynamics of the legal reasoning method are seen that in the initial
phase the judge uses grammatical interpretation with a monodisciplinary approach, then
the next phase shifts to systematic interpretation with a multidisciplinary approach.
Meanwhile, the dynamics of judges' response to the issue of customer protection are seen
in the initial phase the judge tends to protect customers in the narrow sense, namely debtors
who borrow funds, then in the next phase the protection is directed to customers in the
broad sense to include customers who save funds. The prospects for its development are
through strengthening the apparatus of laws and regulations as well as increasing the
competence of judicial judges through education and management of non-legal aspects that
can influence it, as well as increasing the success of mediation and utilization of
information technology.
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