ABSTRAK

Desi Siti Habibah Arifin, Analisis Putusan Penyelesaian Sengketa Kepailitan
Ekonomi Syariah Di Pengadilan Niaga

Penelitian ini mengkaji implikasi putusan penyelesaian sengketa kepailitan
ekonomi syariah di Pengadilan Niaga, yang belum sepenuhnya diimbangi oleh
kerangka hukum kepailitan yang adaptif. Undang-Undang Nomor 37 Tahun 2004
tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang yang berlaku umum
menimbulkan pertanyaan mendalam mengenai implementasi prinsip-prinsip hukum
ekonomi syariah dalam praktiknya.

Tujuan penelitian ini adalah untuk mengetahui penerapan hukum kepailitan di
Indonesia berdasarkan undang-undang yang berlaku, analisis putusan terkait penerapan
hukum kepailitan pada akad syariah di Pengadilan Niaga, serta mengkaji implikasi
penerapan hukum kepailitan konvensional terhadap perkara ekonomi syariah.

Penelitian ini menggunakan pendekatan normatif-empiris dengan metode
deskriptif-analitis, yang melibatkan penelaahan sistematis terhadap bahan hukum
primer dan sekunder. Data primer meliputi peraturan perundang-undangan seperti UU
Kepailitan dan PKPU, UU Peradilan Agama, fatwa DSN-MUI, PERMA, serta putusan-
putusan Pengadilan Niaga terkait kepailitan ekonomi syariah. Data sekunder mencakup
buku teks, jurnal ilmiah, disertasi, dan Kompilasi Hukum Ekonomi Syariah (KHES).
Teknik pengumpulan data dengan studi kepustakaan dan dokumentasi untuk
memperoleh informasi mendalam dan memperkuat landasan teoretis. Analisis data
dilakukan secara kualitatif. Teori yang digunakan yaitu teori kepastian hukum (grand
theory), teori kewenangan dan teori kewenangan pengadilan (middle theory), dan
prinsip-prinsip hukum ekonomi syariah (applied theory).

Problem mendasar muncul ketika akad pembiayaan syariah, seperti
musyarakah, yang seharusnya berbasis bagi hasil, bergeser menyerupai perjanjian
utang-piutang melalui klausul pengakuan utang, yang kemudian menjadi pintu masuk
penyelesaian sengketa kepailitan di Pengadilan Niaga, yang hanya terpaku pada unsur
formal kepailitan tanpa mempertimbangkan eksistensi akad syariah sebagai akad
utama.

Hasil penelitian menunjukkan karakteristik universalitas yang tidak secara
eksplisit membedakan antara entitas ekonomi konvensional dan syariah. Meskipun
akad syariah, Pengadilan Niaga cenderung memprioritaskan pemenuhan unsur formal
kepailitan. Ketiadaan adaptasi hukum kepailitan untuk mengakomodasi nilai-nilai
syariah, berpotensi menciptakan ketidakpastian hukum terhadap sistem ekonomi
syariah di Indonesia. Perlu adanya kebutuhan mendesak untuk reformasi regulasi
kepailitan, baik melalui revisi UU Kepailitan dan PKPU atau pembentukan undang-
undang baru, harus secara eksplisit mengatur kepailitan (zaflis) entitas ekonomi syariah
yang selaras dengan figh muamalah, serta mengintegrasikan magasid syariah sebagai
landasan utama dalam pertimbangan hakim.



ABSTRACT

Desi Siti Habibah Arifin, Analysis of Sharia Economic Bankruptcy Dispute
Resolution Decisions in Commercial Courts.

This study examines the implications of decisions on the settlement of sharia
economic bankruptcy disputes in commercial courts, which are not yet fully balanced
by an adaptive bankruptcy legal framework. Law No. 37 of 2004 on Bankruptcy and
Debt Payment Moratorium, which is generally applicable, raises profound questions
regarding the implementation of sharia economic law principles in practice.

The purpose of this study is to determine the application of bankruptcy law in
Indonesia based on applicable laws, analyze decisions related to the application of
bankruptcy law in sharia contracts in commercial courts, and examine the implications
of the application of conventional bankruptcy law on sharia economic cases.

This study uses a empirical normative approach with descriptive-analytical
methods, involving a systematic review of primary and secondary legal materials.
Primary data includes legislation such as the Bankruptcy Law and PKPU, the
Religious Court Law, DSN-MUI fatwas, PERMA, and Commercial Court decisions
related to sharia economic bankruptcy. Secondary data includes textbooks, scientific
Jjournals, dissertations, and the Compilation of Sharia Economic Law (KHES). Data
collection techniques include literature review and documentation to obtain in-depth
information and strengthen the theoretical foundation. Data analysis is conducted
qualitatively. The theories used are the theory of legal certainty (grand theory), the
theory of authority and the theory of judicial authority (middle theory), and the
principles of Islamic economics law (applied theory).

A fundamental problem arises when sharia financing agreements, such as
musyarakah, which should be based on profit sharing, shift to resemble debt
agreements through debt acknowledgment clauses, which then become the gateway to
bankruptcy dispute resolution in the Commercial Court, which only focuses on the
formal elements of bankruptcy without considering the existence of sharia agreements
as the main agreement.

The research results show universal characteristics that do not explicitly
distinguish between conventional and sharia economic entities. Despite sharia
contracts, the Commercial Court tends to prioritize the fulfillment of formal bankruptcy
elements. The absence of bankruptcy law adaptation to accommodate sharia values
has the potential to create legal uncertainty for the sharia economic system in
Indonesia. There is an urgent need for bankruptcy regulation reform, either through
the revision of the Bankruptcy Law and PKPU or the creation of new legislation, which
must explicitly regulate the bankruptcy (taflis) of sharia economic entities in
accordance with figh muamalah, and integrate maqasid syariah as the main basis for
Jjudicial consideration.
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