ABSTRAK
Suhardi, 2025. Perlindungan Hukum Dan Prinsip Kepentingan Terbaik Bagi Anak
Nonmarital Dalam Perkara Asal Usul Anak (Analisis Putusan Pengadilan Agama
Wilayah Hukum Pengadilan Tinggi Agama Surabaya).

Fenomena meningkatnya permohonan penetapan asal-usul anak di Pengadilan
Agama (PA) wilayah hukum Pengadilan Tinggi Agama (PTA) Surabaya menyingkap
persoalan serius mengenai disparitas putusan hakim dalam perkara anak nonmarital.
Meskipun telah terdapat landasan normatif melalui Putusan Mahkamah Konstitusi
Nomor 46/PUU-VIII/2010 yang mengakui adanya hubungan keperdataan antara anak
dan ayah biologisnya apabila dapat dibuktikan secara ilmiah dan atau dengan bukti lain
yang sah ada hubungan darah antara keduanya, praktik peradilan menunjukkan
penerapan yang berbeda-beda.

Tujuan penelitian ini adalah untuk menganalisis bentuk dan pola disparitas
putusan hakim, dasar yuridis dan argumentasi hukum, landasan filosofis dan prinsip
kepentingan terbaik bagi anak diimplementasikan dalam pertimbangan hakim,
implikasi hukum dan konsekuensi perlindungan anak dari disparitas putusan tersebut,
serta model ideal perlindungan hukum yang seharusnya diterapkan oleh Pengadilan
Agama.

Peneliti dalam upaya menjawab pertanyaan penelitian sebagaimana telah
dikemukakan di atas, menggunakan beberapa teori: grand theory teori magqasid
syari’ah, middle theory teori kemanfaatan dan kepastian hukum, applied theory teori
perlindungan anak.

Penelitian ini merupakan penelitian kualitatif, dengan pendekatan yuridis
empiris, dan metodenya diskriptif analisis. Penelitian ini juga menggunakan
pendekatan kasus (case approach). Pendekatan kasus (case approach) dalam
penelitian normatif bertujuan untuk mempelajari penerapan norma-norma atau kaidah
hukum yang dilakukan dalam praktik hukum dan studi perbandingan (comparative
approach).

Hasil penelitian ini menunjukan bahwa: 1) Bentuk dan pola disparitas putusan
majelis hakim dalam penetapan asal-usul anak nonmarital di PA wilayah PTA
Surabaya menunjukkan adanya perbedaan paradigma hukum di antara hakim dalam
memaknai hubungan perdata anak dengan ayah biologisnya. 2) Dasar yuridis majelis
hakim memutus perkara penetapan asal-usul anak luar kawin umumnya merujuk pada
Pasal 42 UU No. 1 Th. 1974 tentang Perkawinan, Pasal 7 dan 26 UU No. 23 Th. 2002
tentang Perlindungan Anak, Putusan MK No. 46/PUU-VIII/2010, Pasal 100 KHI. 3)
Landasan filosofis yang melatarbelakangi pertimbangan hakim dalam perkara anak
luar kawin pasca Putusan Mahkamah Konstitusi Nomor 46/PUU-VIII/2010 berpijak
pada nilai keadilan, kemanusiaan, dan perlindungan martabat anak sebagai subjek
hukum yang memiliki hak yang sama di hadapan hukum, 4) Disparitas putusan hakim
dalam perkara penetapan asal-usul anak nonmarital menimbulkan implikasi hukum
berupa ketidakpastian status keperdataan anak, khususnya terkait hak identitas, nafkah,
dan hubungan perdata dengan ayah biologisnya.



ABSTRACT
Suhardi, 2025. Legal Protection and the Principle of the Best Interests of Non-Marital
Children in Parentage Determination Cases (An Analysis of Religious Court Decisions
within the Jurisdiction of the Surabaya High Religious Court).

The growing number of applications for the determination of parentage
submitted to Religious Courts within the jurisdiction of the Surabaya High Religious
Court reveals a serious issue concerning judicial disparity in cases involving non-
marital children. Although a normative foundation has been established through
Constitutional Court Decision No. 46/PUU-VIII/2010, which recognizes a civil
relationship between a child and his or her biological father when proven scientifically
or supported by other valid evidence of blood relationship between the two, judicial
practice still demonstrates inconsistent interpretations and applications of this ruling.

This study aims to analyze the forms and patterns of judicial disparity, the
juridical basis and legal reasoning used by judges, the philosophical foundations and
the extent to which the principle of the best interests of the child is implemented in
Jjudicial considerations, as well as the legal implications and consequences of such
disparities for child protection. Furthermore, the study seeks to propose an ideal model
of legal protection that should be applied by the Religious Courts.

To address these research questions, several theoretical frameworks are
employed: the grand theory—the magqasid al-shari‘ah theory, the middle theories—
theories of legal utility and legal certainty, and the applied theory—the theory of child
protection.

This research is qualitative in nature, employing a juridical-empirical approach
with a descriptive-analytical method. It also adopts a case approach, which in
normative legal research aims to study the application of legal norms and principles
in judicial practice, as well as a comparative approach to examine variations across
decisions.

The findings of this research indicate that: 1) The forms and patterns of judicial
disparity in determining the parentage of non-marital children within the Religious
Courts under the Surabaya High Religious Court reflect differing legal paradigms
among judges in interpreting the civil relationship between a child and his or her
biological father. 2) The juridical basis commonly used by judges in deciding cases of
parentage determination for non-marital children refers to article 42 of Law Number
1 of 1974 on Marriage, article 7, 26 of Law Number 23 of 2002 on Child Protection,
Constitutional Court Decision Number 46/PUU-VIII/2010, and article 100 of the
Compilation of Islamic Law (KHI). 3) The philosophical foundations underlying
Jjudicial considerations in post-Constitutional Court Decision No. 46/PUU-VIII/2010
cases rest upon the values of justice, humanity, and the protection of the child’s dignity
as a legal subject with equal rights before the law. 4) Judicial disparity in parentage
determination cases involving non-marital children has legal implications in the form
of uncertainty regarding the child’s civil status, particularly related to the rights of
identity, maintenance, and civil relations with the biological father.



saaldl)
(S s ALY e 20 Al A 3 e 20 Al SR Y gl Al ) sl

uu\)}ummy\mﬂ\w\m@mﬂ\w\@M\uu\uumm)\mmu\
U"“(“;.)M‘A’A Ome il e d&Y\DM@MM\E&Y\uJMM“#M&M
Jgas Cojins s8) 46/PUU-VIII/2010 & &) siwall aSaall oo 8 Jiy pon 5385 (b 353

4 a2l A8l it Anpmaa (5 AL AL ol Liale Ll Sl 1) o sl gall ol g5 Jadall (s Asine A8Dle
AT G ASa e caling J1 ) Lo Jlmil) Gaalail (8 clagin

gl zaall g 3 AN Gl Apiladll AlSal) @l Jalail 5 JISaT Qs ) Al jall o328 Cangd s
() AN Al 8 i) Jilal) dadiae fase Gadad B8 5 sliadl) il i B Lgale a3 Aualdl) L)
218 5 Jakall (3 gia Alen e a8l (saa 5 KA1 < gl e Aaalill A ) S ol ) Al
4\_\.1.135\ é@\@bu\@_\u‘;& 4\.\4}.\\35\ MM&L}A CJ}A.}

(A el b e LY bkl Taze Caallll PREGRE

Ayl dalie 4 Hhai: HSl 4 Hhil

(S )5 dadinall A plas s a4 i)

: dilall dlea 4, Hlas : Aanlaill 4, Hlail)

Gaalll i) LS oy yua¥) (3 s rgiall e ading of Ll ciia g o 53 e g3 Cany Al jall o3
JL&AJ\GQ_\A\JLL@JAJL&A}MLAS]\MJM\GAMJJN\L\jﬂ\&.\huhﬂddj cﬂ&\@\)dc@u
s Lo sl il ¢ el

Lo il AaSadll L e 5l pe JURY) G i) a8 slall alSal oo gl Lalail 5 JIST &) 1Y
(“Gﬁu‘s Las]\u.u‘s.a}a\ﬂ\ )}M\Gsuxa\ JPJJ@LJLI\J‘)}AJMW‘}“W)&J\MSMMM
@‘A}:\.\M aﬂb} JAM\U:\.:MAAJ\ A8l

Obi p1974 Ll 1 48 548l 42 oLl s Llucadll o3 8 slail) ad) ity (3 3 00 Gl &) 2Ll
46/PUU- ab )4y ) siasall daSaall ) 8 5 Jidall dlea (L 2002 4d 23 a8 ¢ 538 26,7 33l 5 21 530
A &l A3 AlSaT (4 100 32005 VITT2010
4y sl AaSadll i 8 axy e il e JULY) Ll sliail) 4] avieg A anddl) Q) ) GG
ool L (3 sl 4l L gil8 Lot 4dm 5 Jalal) el S dilen 5 Al s Allanll o Lo 236 ) 5S34l)
O
Muyb)b\é\@amumﬂ\}cJ&Y\umuu\bhd@uhaﬂ\e&Y\u}mu\ ay
aﬂ\;@@&d\:ﬁ)\ﬂ\jcﬂsﬂ\_,c@;@\w@:ﬁub@@‘ﬁ)sds.kﬂ‘_fud\e.aﬁ\ua}u:‘_g
(> s sl

Vi



