ABSTRAK

Imam Faturrahman (2249050038) 2026 Status Hukum Anak dari Praktik
Menitipkan Kandungan kepada Perempuan Lain (Surrogate mother) dalam
Pendekatan Hukum Islam dan Hukum Positif Indonesia.

Perkembangan teknologi reproduksi berbantu memungkinkan pasangan
infertil memperoleh keturunan melalui praktik surrogate mother, yaitu penanaman
embrio ke rahim perempuan lain. Pemisahan antara ibu genetis dan ibu gestasional
menimbulkan persoalan mengenai nasab, penentuan ibu, wali nikah, kewarisan,
hubungan perdata, pencatatan kelahiran, dan perlindungan anak. Persoalan ini
semakin kompleks karena Indonesia belum mengaturnya secara khusus dan
komprehensif.

Penelitian ini bertujuan menganalisis hukum praktik surrogate mother,
menentukan status hukum anak yang dilahirkan, serta mengkaji akibat hukumnya
menurut hukum Islam dan hukum positif Indonesia, khususnya terkait nasab,
perwalian, kewarisan, hubungan perdata, dan perlindungan anak, magasid al-
syari ‘ah digunakan untuk menjelaskan mengapa kepastian dan perlindungan nasab
tersebut penting menurut tujuan syariat.

Kerangka pemikiran menggunakan Teori Nasab dalam Hukum Islam untuk
menentukan hubungan keturunan, Teori Keabsahan Anak dalam Hukum Positif
untuk menilai kedudukan anak menurut peraturan perundang-undangan, Teori
magqasid al-syari‘ah untuk memberikan dasar filosofis mengapa nasab dan
perlindungan anak harus dijaga dalam penetapan hukum terhadap surrogate
mother. dan Teori Perlindungan Hukum Anak untuk menilai pemenuhan hak anak
tanpa membebankan akibat tindakan para pihak kepadanya.

Penelitian ini menggunakan metode  yuridis normatif yang bersifat
deskriptif-analitis dengan pendekatan perundang-undangan, konseptual, dan
komparatif. Bahan hukum meliputi peraturan perkawinan dan kesehatan,
Kompilasi Hukum Islam, fatwa MUI, kitab fikih empat mazhab, karya ulama
kontemporer, serta jurnal ilmiah. Bahan hukum dikumpulkan melalui studi
kepustakaan dan dianalisis secara kualitatif dengan pola deduktif.

Hasil penelitian menunjukkan bahwa praktik surrogate mother
menimbulkan persoalan hukum terkait status anak, khususnya dalam aspek nasab,
perwalian, kewarisan, dan hubungan keperdataan. Dalam perspektif hukum Islam,
penentuan status anak dianalisis berdasarkan konsep nasab dan magasid al-
syari‘ah, terutama hifz al-nasl, sedangkan dalam hukum positif Indonesia dikaji
berdasarkan ketentuan peraturan perundang-undangan yang berlaku.

Kata Kunci: Surrogate mother, Status Hukum Anak, Hukum Islam, Hukum Positif
Indonesia, Nasab, Wali Nikah Dan Waris
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ABSTARCK

Imam Faturrahman (2249050038), 2026. The Legal Status of Children Born
Through the Practice of Entrusting a Pregnancy to Another Woman (Surrogate
Mother) under Islamic Law and Indonesian Positive Law.

Advances in assisted reproductive technology enable infertile couples to
have children through surrogacy, namely the implantation of an embryo into
another woman’s uterus. The separation between the genetic mother and the
gestational mother raises legal issues concerning lineage, the determination of
motherhood, marriage guardianship, inheritance, civil relations, birth
registration, and child protection. These issues become increasingly complex
because Indonesia has not yet regulated surrogacy specifically and
comprehensively.

This study aims to analyze the legal status of surrogate mother practices,
determine the legal status of children born through the practice, and examine the
legal consequences under Islamic law and Indonesian positive law, particularly
concerning lineage, guardianship, inheritance, civil relations, and child
protection.

The conceptual framework of this research applies the Theory of Lineage in
Islamic Law to determine genealogical relationships, the Theory of Child
Legitimacy in Indonesian Positive Law to assess the child’s legal position based
on statutory regulations, the Theory of maqasid al-syari‘ah to provide a
philosophical basis for maintaining lineage and child protection, and the Theory
of Legal Protection of Children to evaluate the fulfillment of children’s rights
without imposing the consequences of the parties’ actions upon them.

This research employs a normative juridical method with a descriptive-
analytical approach using statutory, conceptual, and comparative approaches.
The legal materials include marriage and health regulations, the Compilation of
Islamic Law, Indonesian Ulema Council fatwas, classical works of the four
schools of Islamic jurisprudence, contemporary scholars’ works, and scientific
journals. The legal materials were collected through library research and
analyzed qualitatively using deductive reasoning.

The results show that surrogate mother practices raise legal issues
concerning the status of children, especially regarding lineage, guardianship,
inheritance, and civil relations. In Islamic law, the determination of the child’s
status is analyzed based on the concept of lineage and magqasid al-syari‘ah,
particularly hifz al-nasl. Meanwhile, Indonesian positive law analyzes the issue
based on applicable statutory provisions.

Keywords: Surrogate Mother, Legal Status of the Child, Islamic Law,
Indonesian Positive Law, Lineage, Marriage Guardian, and Inherita
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