ABSTRAK

Moh. Afif Wahyudi. NIM: 3220110043. Dispensasi Nikah dan Kontribusinya
Terhadap Pengembangan Hukum Keluarga Islam di Indonesia (Studi atas Penetapan
Perkawinan Bawah Umur oleh Pengadilan Agama di Madura).

Fenomena perkawinan di bawah umur di Madura masih terjadi secara masif,
bukan hanya fenomena sosial biasa, telah mengakar kuat sebagai budaya dengan nilai-
nilai keagamaan, sistem relasi sosial dan kekerabatan yang tercermin dari tingginya
angka permohonan dispensasi nikah di empat Pengadilan Agama di Madura
(Bangkalan, Sampang, Pamekasan, dan Sumenep). Pada tahun 2022, PA Sumenep
saja mencatat 313 perkara dispensasi nikah dan hampir seluruhnya dikabulkan,
menunjukkan ketimpangan antara norma hukum positif (UU No. 16 Tahun 20109.

Penelitian ini merumuskan empat pokok masalah: (1) Bagaimana dasar
pertimbangan hukum hakim dalam mengabulkan dispensasi perkawinan di bawah
umur; (2) Bagaimana pengaruh yang ditimbulkan dari putusan hakim (3) Bagaimana
putusan hakim ditinjau dari perspektif Magashid al-Syariah. (4) Bagaimana kontribusi
penetapan hakim terhadap pengembangan hukum keluarga Islam di Indonesia.
Penelitian dibangun di atas tiga lapisan teori: grand theory berupa Magashid al-
Syariah; middle theory berupa Teori Sistem Hukum Lawrence M. Friedman; serta
apply theory berupa Maslahah Mursalah

Penelitian menggunakan pendekatan yuridis-empiris. Data primer diperoleh
melalui wawancara dengan majelis hakim di keempat Pengadilan Agama Madura,
sedangkan data sekunder bersumber dari peraturan perundang-undangan, putusan
pengadilan, dan literatur ilmiah relevan. Analisis dilakukan secara deskriptif-
kualitatif.

Temuan Penelitian: (1) Lebih dari 90% permohonan dispensasi dikabulkan;
pertimbangan hakim berpijak pada UU No. 16/2019 dan PERMA No. 5/2019 dengan
kaidah fikih dar'ul mafasid dan sad al-dzari‘ah, dengan alasan utama kehamilan di
luar nikah, kekhawatiran zina, dan tekanan sosial-budaya; (2) Putusan berdampak
multidimensional: secara hukum melegitimasi perkawinan anak, secara sosial-budaya
melanggengkan praktik berbasis nilai ghiru (kehormatan keluarga Madura), secara
kesehatan meningkatkan risiko komplikasi kehamilan remaja, dan secara pendidikan
mendorong anak perempuan putus sekolah; (3) Penerapan Maslahah Mursalah oleh
hakim bersifat parsial, hanya menonjolkan hifzh al-nasl dan hifzh al-'irdh jangka
pendek, tanpa kajian mendalam terhadap hifzh al-nafs, hifzh al-'agl, dan hifzh al-mal.
(4) Untuk perkembangan hukum nasional pentingnya melakukan reformasi kebijakan,
terutama Perma No. 5 tahun 2019 dan monetoring pasca penetapan.

Penelitian ini menyimpulkan adanya kesenjangan antara tujuan normatif UU
No. 16/2019 dengan realitas implementasinya di Pengadilan Agama Madura, yang
disebabkan oleh faktor hukum, budaya, struktural, dan epistemik. Paradigma the best
interest of the child belum terinternalisasi dengan baik. Penelitian merekomendasikan
penerapan Maslahah Mursalah secara holistik, standardisasi pertimbangan hakim
melalui checklist multi-dimensi, revisi PERMA untuk memperketat definisi "alasan
sangat mendesak".
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Moh. Afif Wahyudi. NIM: 3220110043. Marriage Dispensation and Its Contribution
to the Development of Islamic Family Law in Indonesia (A Study of Underage
Marriage Decisions by the Religious Courts in Madura).

Underage marriage in Madura remains pervasive and deeply entrenched as a
cultural practice intertwined with religious values and kinship relations, as reflected
in the high number of marriage dispensation petitions at four Religious Courts
(Bangkalan, Sampang, Pamekasan, and Sumenep). In 2022, the Sumenep Religious
Court alone recorded 313 cases, nearly all of which were granted, revealing a
significant gap between Law No. 16 of 2019 and its practical implementation.

This study addresses four central questions: (1) What legal considerations
underlie judges' decisions to grant underage marriage dispensations? (2) What impacts
arise from such decisions? (3) How are these decisions assessed from the perspective
of Maqgashid al-Syariah? (4) What contributions do judicial decisions make to the
development of Islamic family law in Indonesia? The study is built on three theoretical
layers: Magashid al-Syariah (grand theory), Lawrence M. Friedman's Legal System
Theory (middle theory), and Maslahah Mursalah (applied theory).

This research employs a juridical-empirical approach. Primary data were
obtained through interviews with judges at the four Religious Courts in Madura;
secondary data were drawn from legislation, court decisions, and relevant scholarly
literature. Analysis was conducted using a descriptive-qualitative method.

Findings: (1) Over 90% of petitions were granted; judicial reasoning relied on
Law No. 16/2019 and PERMA No. 5/2019, guided by the maxims of dar'ul mafasid
and sad al-dzari‘ah, primarily citing pre-marital pregnancy, fear of adultery, and
social-cultural pressure; (2) Decisions have multidimensional impacts: legally
legitimizing child marriage, socio-culturally reinforcing ghiru (family honor)
practices, increasing adolescent pregnancy health risks, and contributing to female
school dropout rates; (3) Judges' application of Maslahah Mursalah is partial,
emphasizing only hifzh al-nasl and hifzh al-'irdh in the short term, without adequate
consideration of hifzh al-nafs, hifzh al-'agl, and hifzh al-mal; (4) National legal
development requires urgent policy reform, particularly of PERMA No. 5/2019 and
post-decision monitoring mechanisms.

This study concludes that a significant gap exists between the normative
objectives of Law No. 16/2019 and its implementation in the Madura Religious
Courts, attributable to legal, cultural, structural, and epistemic factors. The best
interest of the child paradigm has yet to be adequately internalized. The study
recommends the holistic application of Maslahah Mursalah, standardization of judicial
considerations through a multi-dimensional checklist, and revision of PERMA to
tighten the definition of “compelling reasons."
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