ABSTRAK

Korik Agustian. Pelaksanaan Pasal 8 Peraturan Pemerintah Nomor 45 Tahun
1990 Tentang lzin Perkawinan dan Perceraian Bagi Pegawai Negeri Sipil di
Wilayah Pengadilan Tinggi Agama Palembang dan Kontribusinya Terhadap
Perlindungan Hak Mantan Istri dan Anak Pasca Perceraian.

Penerapan Pasal 8 PP No. 45 Tahun 1990 terkait pembagian gaji PNS pasca
cerai memicu polemik di kalangan hakim PA wilayah PTA Palembang akibat
perbedaan persepsi. Hakim enggan mencantumkan norma ini dalam amar putusan
karena tiga alasan utama: menganggapnya sebagai produk hukum kepegawaian
(PTUN) alih-alih hukum acara peradilan agama, tidak adanya tuntutan spesifik dari
pihak istri, serta kekhawatiran timbulnya ketidakadilan bagi PNS sehingga lebih
memilih merujuk pada Kompilasi Hukum Islam (KHI).

Penelitian ini bertujuan menganalisis putusan hakim PA di wilayah PTA
Palembang terkait Pasal 8 PP No. 45 Tahun 1990 melalui lima aspek: (1)
pertimbangan hukum yuridis dan non-yuridis, (2) faktor penyebab perbedaan persepsi
hakim, (3) relevansi penerapan pasal tersebut, (4) filosofi hukum dari sudut keadilan,
kepastian, dan kemanfaatan, serta (5) kontribusinya terhadap perlindungan hak
mantan istri dan anak pasca perceraian.

Teori yang digunakan dalam penelitian, yaitu: teori magashid syariah
sebagai grand theory, teori tujuan hukum (Keadilan, Kepastian Hukum dan
Kemanfaatan) sebagai middle theory, dan teori penegakan hukum sebagai applied
theory.

Penelitian yuridis empiris bermetode deskriptif analitis ini mengkaji norma
dan penerapan Pasal 8 PP No. 45 Tahun 1990 dalam putusan perceraian di PA. Data
diperoleh melalui studi dokumen dan wawancara hakim, lalu dianalisis menggunakan
content analysis dengan teori yang relevan.

Hasil penelitian menunjukkan: (1) Pertimbangan yuridis dan non-yuridis
hakim dalam menerapkan Pasal 8 PP No. 45 Tahun 1990 belum seragam. (2)
Perbedaan tersebut dipicu variasi interpretasi terhadap kedudukan, sifat, ruang
lingkup, dan mekanisme norma yang berinteraksi dengan hukum acara serta kondisi
konkret perkara. (3) Secara normatif, pasal ini tetap relevan melindungi ekonomi
mantan istri dan anak PNS, meski relevansi praktisnya dalam putusan belum optimal.
(4) Secara filosofis, pencapaian keadilan, kepastian, dan kemanfaatan hukum belum
merata. (5) Kontribusi putusan terhadap perlindungan hak mantan istri dan anak belum
maksimal, pemenuhan hak umumnya masih sebatas nafkah iddah, mut'ah, madhiyah,
maskan, kiswah, dan anak, sementara pemotongan gaji PNS sesuai Pasal 8 baru
terakomodasi utuh dalam satu perkara.

Untuk mengatasi polemik multitafsir, penulis menggagas pemberian
kewenangan ex officio kepada hakim dalam menerapkan Pasal 8 PP No. 45 Tahun
1990 sebagaimana Pasal 149 KHI. Langkah ini bertujuan mengoptimalkan
perlindungan hak mantan istri dan anak, sekaligus mewujudkan kemaslahatan,
keadilan, kepastian, kemanfaatan, dan penegakan hukum.



ABSTRACT

Korik Agustian. The Implementation of Article 8 of Government Regulation No. 45 of
1990 Concerning Marriage and Divorce Permits for Civil Servants within the
Jurisdiction of the Palembang High Religious Court and Its Contribution to Protecting
the Rights of Ex-Wives and Children Post-Divorce.

The implementation of Article 8 of Government Regulation (PP) No. 45 of 1990
regarding the division of civil servant (PNS) salaries post-divorce has sparked debate
among Religious Court (PA) judges within the jurisdiction of the Palembang High
Religious Court (PTA Palembang) due to differing interpretations. Judges are often
reluctant to include this provision in their ruling verdicts for three main reasons: viewing
it as administrative law (PTUN) rather than religious court procedural law, the absence
of specific claims raised by the wife, and concerns over potential unfairness toward civil
servants leading them to rely on the Compilation of Islamic Law (KHI) instead.

This study aims to analyze the rulings of PA judges in the PTA Palembang
region regarding Article 8 of PP No. 45 of 1990 through five core aspects: (1) juridical
and non-juridical legal considerations, (2) factors causing differing judicial perceptions,
(3) the relevance of applying the provision, (4) legal philosophy from the perspectives of
justice, certainty, and utility, and (5) its contribution to the protection of the rights of ex-
wives and children post-divorce.

The study utilizes Magasid al-Shariah theory as the grand theory, the Theory
of Legal Obijectives (Justice, Legal Certainty, and Utility) as the middle theory, and the
Law Enforcement Theory as the applied theory.

This empirical juridical study employs a descriptive-analytical method to
examine the norm and enforcement of Article 8 of PP No. 45 of 1990 in divorce rulings
within Religious Courts. Data were gathered through document analysis and judicial
interviews, followed by content analysis using the relevant theoretical frameworks.

The findings indicate that: (1) Judges' juridical and non-juridical
considerations in applying Article 8 of PP No. 45 of 1990 remain inconsistent. (2) This
variance stems from conflicting interpretations of the legal standing, nature, scope, and
operational mechanisms of the norm as it interacts with procedural law and the concrete
facts of each case. (3) Normatively, the provision remains relevant for securing the
financial well-being of a civil servant's ex-wife and children, though its practical
application in court decisions remains sub-optimal. (4) Philosophically, the goals of legal
justice, certainty, and utility have not been uniformly achieved. (5) The contribution of
these rulings to protecting the rights of ex-wives and children is not yet maximized;
fulfilled rights are generally confined to iddah, mut‘ah, madhiyah, maskan, and kiswah
maintenance, along with child support, while salary deductions under Article 8 were
fully incorporated in only a single case.

To resolve these ambiguous interpretations, the author proposes granting ex
officio authority to judges when applying Article 8 of PP No. 45 of 1990, similar to Article
149 of the KHI. This step aims to optimize the protection of the rights of ex-wives and
children while advancing public welfare (maslahah), justice, legal certainty, utility, and
effective law enforcement.
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