ABSTRAK

Batas usia minimal perkawinan menjadi 19 tahun melalui Undang-Undang
Nomor 16 Tahun 2019 bertujuan memperkuat perlindungan anak dari praktik
perkawinan usia di bawah umur. Namun, frasa "alasan sangat mendesak" dalam
Peraturan Mahkamah Agung Nomor 5 Tahun 2019 masih membuka ruang
perbedaan penafsiran hakim sehingga memunculkan disparitas putusan pada
perkara dengan fakta hukum yang relatif serupa, sebagaimana terjadi pada Putusan
Pengadilan Agama Tais Nomor 176/Pdt.P/2020/PA.Tas dan Nomor
181/Pdt.P/2020/PA.Tas. Penelitian ini bertujuan menganalisis dasar pertimbangan
hukum (ratio decidendi) hakim, bentuk dan faktor penyebab disparitas putusan,
serta meninjaunya berdasarkan perspektif hukum keluarga Islam dalam konsep
magqasid al-syari'ah terhadap kedua putusan tersebut.

Penelitian ini berpijak pada kerangka teori hukum keluarga Islam (konsep
ahliyah, baligh, dan ar-rusyd), teori keadilan Gustav Radbruch dan John Rawls
(justice as fairness), serta teori maqasid al-syari'ah dengan hierarki dharuriyat,
hajiyat, dan tahsiniyat. Penelitian ini menggunakan metode penelitian hukum
normatif dengan pendekatan kualitatif melalui pendekatan perundang-undangan,
pendekatan kasus, dan analisis isi (content analysis). Data penelitian bersumber dari
kedua putusan tersebut serta didukung oleh peraturan perundang-undangan,
literatur ilmiah, dan dokumen hukum yang relevan.

Hasil penelitian menunjukkan adanya disparitas horizontal yang
dipengaruhi oleh perbedaan penalaran hukum hakim dalam menilai fakta
persidangan dan memaknai frasa "alasan sangat mendesak", bukan oleh perbedaan
penerapan norma hukum. Putusan Nomor 176/Pdt.P/2020/PA.Tas mengabulkan
permohonan melalui pendekatan kuratif untuk mencegah kemudaratan moral yang
lebih besar, sedangkan Putusan Nomor 181/Pdt.P/2020/PA.Tas menolak
permohonan karena tidak terpenuhinya keadaan darurat serta mengutamakan
pendekatan preventif bagi perlindungan hak anak. Ditinjau melalui teori keadilan,
kedua putusan sama-sama memenuhi kepastian hukum dan prinsip kebebasan yang
sama (equal liberty principle), sedangkan perbedaan hasilnya dibenarkan sepanjang
berorientasi pada kepentingan terbaik bagi anak (inequality principle). Dalam
perspektit magqasid al-syari'ah, kedua putusan sama-sama berupaya mewujudkan
kelima tujuan pokok syariat (al-dariiriyat al-khams), yaitu hifz al-din, hifz al-nafs,
hifz al-'aql, hifz al-nasl, dan hifz al-mal. Putusan Nomor 176 memprioritaskan hifz
al-nasl dan hifz al-din yang didukung terpenuhinya hifz al-mal dan hifz al-'aql
secara minimal, sedangkan Putusan Nomor 181 memprioritaskan hifz al-'aql, hifz
al-nafs, dan hifz al-mal dengan menilai ancaman terhadap hifz al-din dan hifz al-
nasl masih dapat dicegah tanpa pernikahan segera.

Dengan demikian, disparitas putusan merupakan bentuk implementasi
independensi hakim dalam penemuan hukum (rechtsvinding) yang mencerminkan
keadilan substantif, bukan ketidakadilan atau inkonsistensi penerapan hukum.
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ABSTRACT

The amendment of the minimum legal age for marriage to 19 years through
Law Number 16 of 2019 was intended to strengthen child protection against the
practice of child marriage. Nevertheless, the phrase "urgent reasons" in Supreme
Court Regulation (PERMA) Number 5 of 2019 still leaves room for differing
judicial interpretation, resulting in disparities in decisions involving relatively
similar legal facts, as found in Decision Number 176/Pdt.P/2020/PA.Tas and
Decision Number 181/Pdt.P/2020/PA.Tas of the Tais Religious Court. This study
analyzes the judges' legal reasoning (ratio decidendi), identifies the forms and
contributing factors of the disparity, and examines both decisions from the
perspective of Islamic family law through the concept of Magdsid al-Shari'ah.

This research is grounded in a theoretical framework combining the theory
of Islamic family law (the concepts of ahliyah, baligh, and ar-rusyd), the justice
theories of Gustav Radbruch and John Rawls (justice as fairness), and the theory of
Magqasid al-Shari’ah together with the hierarchy of dharuriyat, hajiyat, and
tahsiniyat. A normative legal method with a qualitative approach was employed,
using statutory, case, and content analysis approaches. The primary data consisted
of the two court decisions, supported by statutory regulations, scholarly literature,
and other relevant legal documents.

The findings reveal a horizontal judicial disparity arising from differences
in the judges' legal reasoning in assessing the facts of the proceedings and
interpreting the phrase "urgent reasons," rather than from differences in the
application of legal norms. Decision Number 176/Pdt.P/2020/PA.Tas granted the
petition through a curative approach to prevent greater moral harm, whereas
Decision Number 181/Pdt.P/2020/PA.Tas rejected it for lack of an urgent
circumstance, prioritizing a preventive approach to the child's rights. Through the
lens of justice theory, both decisions satisfy legal certainty and the equal liberty
principle, while their differing outcomes are justified under the inequality principle
insofar as each serves the best interest of the child. From the Magqasid al-Shari'ah
perspective, both decisions sought to realize the five essential objectives (al-
darariyat al-khams) — hifz al-din, hifz al-nafs, hifz al-'aql, hifz al-nasl, and hifz al-
mal — with different priorities: Decision Number 176 prioritized hifz al-nasl and
hifz al-din, supported by minimal fulfillment of hifz al-mal and hifz al-'aql, whereas
Decision Number 181 prioritized hifz al-'aql, hifz al-nafs, and hifz al-mal, treating
the threat to hifz al-din and hifz al-nas! as a risk still manageable without immediate
marriage.

Accordingly, the disparity reflects the exercise of judicial independence in
rechtsvinding (judicial law-finding), representing substantive justice that balances
legal certainty, legal utility, child protection, and the five objectives of Magasid al-
Shart'ah according to the concrete facts of each case, rather than injustice or
inconsistency in the application of law.
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